IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN L. SACAVAGE : ClVIL ACTI ON
V. :
JEFFERSON UNI VERSI TY PHYSI CI ANS : NO 99-3870

VEMORANDUM AND ORDER

BECHTLE, J. JUNE , 2000
Presently before the court is defendant Jefferson University

Physi ci ans' ("Defendant"”) notion for summary judgnent and

plaintiff Susan L. Sacavage's ("Plaintiff") response thereto.

For the reasons set forth below, the notion will be granted.

BACKGROUND

Plaintiff brought this action against Defendant, alleging
t hat her enpl oynent was term nated based on her pregnancy in
violation of Title VII of the Cvil R ghts Act of 1964, 42 U S. C.
§2000(e) et seq..' Defendant hired Plaintiff to work as a
Medi cal Records Cerk in the fall of 1997.% Plaintiff was absent
fromwork on Decenber 10, 1997; January 2, 1998; January 14,
1998; January 15, 1998; January 16, 1998; and January 23, 1998.

! In 1978, Congress anmended Title VII of the Cvil Rights
Act of 1964 to prohibit discrimnation on account of pregnancy:
"wonen affected by pregnancy, childbirth, or related nedical
conditions shall be treated the sanme for all enploynent-rel ated
pur poses, including receipt of benefits under fringe benefit
prograns, as other persons not so affected but simlar in their
ability or inability to work.” 42 U S.C. 8§ 2000e(Kk).

2 Def endant asserts that Plaintiff was hired on Novenber
10, 1997. (Def.'s Mot. for Summ J. ExX. A& C.). Plaintiff's
Amended Conpl ai nt, however, states that "Plaintiff began her
enpl oynent on Cctober 11, 1997." (Am Conpl. 1 4).



(Def."s Mot. for Sunim J. Ex. C T 9.) Plaintiff was warned about
her absences and received three days w thout pay on January 14,
15 and 16, 1998, for her failure to report to work or call and
get approval for her absences. 1d.  10. Plaintiff was al so
counsel ed regardi ng her productivity at work due to her tendency
to socialize and take personal phone calls during work hours.
Id.; Sacavage Dep. at 89-90 & 179.

In February 1998, Plaintiff told her supervisor, Constance
Brennan, that she was pregnant. (Def.'s Mot. for Summ J. Ex. C
1 11.) On March 16, 1998, Plaintiff did not report to work.
Plaintiff did not attend work between March 16, 1998 and March
26, 1998. On March 25, 1998, Brennan sent Plaintiff a letter
stating that because Plaintiff failed to report to work on March
24 and March 25 and had not reported her absences, her enpl oynent
was termnated. (Pl.'s Br. in Cop'n to Def.'s Mdt. for Summ J.
Ex. D.) Plaintiff alleges that her enploynent was term nated not
because of Defendant's attendance policy but because she was
pregnant. Plaintiff filed her Conplaint on July 30, 1999.° n
January 13, 2000, Defendant filed a notion for summary judgnent.
On February 1, 2000, Plaintiff filed a brief in opposition to
Def endant's notion for summary judgnent, to which Defendant filed

a reply on February 10, 2000.*

3 Plaintiff filed an Arended Conpl ai nt on January 31
2000, changing only the caption to read "Jefferson University
Physi ci ans” rather than "Thonas Jefferson University Hospital."

4 The court has jurisdiction over Plaintiff's clains
because they arise under federal law. 28 U S. C. § 1331.



1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Whether a genui ne issue

of material fact is presented will be determ ned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving

party, and where the non-noving party's evidence contradicts the

movant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMVof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).

I11. DI SCUSSI ON

Def endant contends that Plaintiff has presented no evi dence
that her discharge constituted disparate treatnment. Defendant
asserts that there is neither evidence of an anti-pregnancy bias
nor evi dence that other non-pregnant enployees were treated nore

favorably than Plaintiff.



To prove discrimnation, plaintiff "nmust show that she was
treated | ess favorably than a nonpregnant enpl oyee under
identical circunstances and that her pregnancy was the reason she

was treated less favorably.” Piraino v. Int'l Orientation

Resources, Inc., 137 F.3d 987, 990 (7th Cir. 1998) (citations and

internal quotations omtted). Thus, Plaintiff nust show that
Def endant treated simlarly situated nonpregnant enpl oyees "nore

favorably.” Hunt-Golliday v. Metropolitan Water Recl amation

Dist., 104 F.3d 1004, 1011 (7th Cir. 1997).
In a case alleging disparate treatnent under Title VII, the
plaintiff carries the initial burden of denonstrating the

exi stence of a prima facie case. MDonnell Douglas Corp. v.

Geen, 411 U S. 792, 802 (1973). To establish a prim facie case
of pregnancy discrimnation, the enployee nust denonstrate that,
at the tinme in question, she was pregnant, that she was
perform ng her job satisfactorily, that she was term nated, and
that there is a nexus between her pregnancy and the adverse

enpl oynent decision. Siko v. Kassab, Archbold & OBrien, LLP,

No. Cl V. A. 98- 402, 1998 W. 464900, at *2 (E.D. Pa. Aug. 5, 1998)

(citing Boyd v. Harding Acadeny of Menphis, Inc., 88 F.3d 410,

413 (6th Cr. 1996) and Quaratino v. Tiffany & Co., 71 F.3d 58,

64 (2d Gr. 1995)). |If plaintiff succeeds, the burden of
production shifts to the defendant to "articul ate sone
| egiti mate, nondiscrimnatory reason for the non-consideration.”

McDonnel | Dougl as, 411 U.S. at 802; see Texas Dept. of Community

Affairs v. Burdine, 450 U. S. 248, 253-56 (1981) (describing
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burden shift); St. Mary's Honor Center v. Hicks, 509 U S. 499,

506-09 (1993) (sane). Once an enployer has denonstrated a

| egitimate reason for the enploynent action, the presunption of
discrimnation raised by the prima facie case is rebutted.

H cks, 113 S. . at 2747. Plaintiff "nust satisfy [her]
ultimate burden of proving, by a preponderance of the evidence,
that the defendant's proffered reason is not the 'true reason'
for the decision, but instead is nerely a pretext” for

di scri m nati on. Ryder v. Westinghouse Elec. Corp., 128 F.3d 128,

136 (3d Cir. 1997) (citing H cks, 509 U S at 511). |In Hicks,
the Court stated that a plaintiff-enployee nust prove by a
preponderance of the evidence that the legitimte reasons
proffered by the defendant-enpl oyer were not its "true" reasons,
but were a pretext for discrimnation. H cks, 509 U S. at 507-
08. The Court went on to state that "a reason cannot be proved

to be a pretext for discrimnation unless it is shown both that

the reason was false and that discrimnation was the rea
reason."” |d. at 516. Hicks cautioned that "it is not enough .

to disbelieve the enployer; the fact-finder nust believe the
plaintiff's explanation of intentional discrimnation." 1d. at
520.

In the instant case, Plaintiff has asserted that she was
pregnant at the tine her enploynent was term nated, and that she
was replaced by soneone who was not pregnant. Plaintiff asserts
t hat Defendant deliberately fired her because of her pregnancy.

(Conpl. 91 12 & 14.) Defendant has offered a nondi scrimnatory

5



reason for termnating Plaintiff, by contending that she was
fired because of her failure to report to work or call her
supervi sor to explain her absence. Thus, Plaintiff nust
denonstrate the existence of evidence that would allow a jury to
find that Defendant's proffered reason is pretextual and that the
real reason for Defendant's action was intentiona

discrimnation. Boyd, 88 F.3d at 413 (stating that if enployer
articulates legitimate, nondiscrimnatory reason for its actions
i n pregnancy discrimnation suit, enployee nust prove by
preponderance that defendant intentionally discrimnated agai nst

her); Barone v. Gardner Asphalt Corp., 955 F. Supp. 337, 345

(D.N.J. 1997) (dism ssing claimof age discrimnation and stating
that "once [Defendant] articulates a legitinmte and

nondi scrim natory reason for the term nation, the burden shifts
back to [Plaintiff] not only to rebut [Defendant's] evidence but
al so to adduce evi dence which shows that discrimnation was nore
i kely than not to have been a notivating or determ native cause
of his termnation") (citations omtted).

Plaintiff asserts that an inference of discrimnation may be
made because she allegedly conplied with Defendant's attendance
policy, yet was fired for her failure to conply. The court notes
that there is a factual dispute regarding Defendant's attendance
policy and whether Plaintiff in fact conplied with it. Under the

caption "Policy Summary," Defendant's policy states that "[a]n
enpl oyee nust personally report absences on a daily basis to

hi s/ her supervisor or the supervisor's designated
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representative.” (Pl."s Br. in Opp'n to Def.'s Mdt. for Summ J.
Ex. G ) Under the caption "Reporting Absences," the policy
states that "[e] npl oyees nust personally report absences on a
daily basis to the supervisor, supervisor's designee, or
recording system"” 1d. This section adds that "[i]n the event
an enpl oyee fails to report off at all for two successive shifts,
he/she will be subject to i mediate discharge.” 1d. Plaintiff
contends that she conplied with the policy by speaking to her
supervi sor personally on March 16, 1998, |eaving several nessages
on her supervisor's answering machine and calling in daily,
speaki ng to several co-workers.® (Sacavage Dep. at 81, 85 & 94;
Pl."s Br. in Qop'n to Def.'s Mot. for Summ J. Ex. H)

Def endant asserts that Plaintiff's supervisor required her
enpl oyees to personally speak to her on a daily basis to report
i1l nesses, and that each enpl oyee was gi ven Brennan's work, hone
and cell phone nunbers. (Def.'s Mem of Law in Supp. of Mdt. for
Summ J. Ex. Cf 7.) Plaintiff denies receiving a card with
Brennan's phone nunbers. However, Plaintiff acknow edges that

Brennan required enpl oyees in her departnent "to call in every

> Plaintiff's supervisor denies speaking with Plaintiff.

Rat her, Brennan contends that she received two voi ce nai
nmessages fromPlaintiff: a Tuesday, March 18, 1998 nessage
stating that Plaintiff would return to work on Wednesday, March
19, 1998 and a Thursday, March 20, 1998 nmessage stating that
Plaintiff would not return until Tuesday, March 24, 1998.
(Def."s Mot. for Sunmm J. Ex. C Y 20 & 23.) Brennan al so
asserts that she called Plaintiff's honme on March 17, 1998 and
March 19, 1998 in an effort to speak to Plaintiff regardi ng her
absence, but was inforned that Plaintiff could not cone to the
phone because she was sleeping. [d. 1Y 19 & 21.



day and speak to [her]." (Sacavage Dep. at 82.) Wwen Plaintiff
called to report her absence, she was infornmed by a co-worker
that | eaving a nessage with the co-worker "wasn't sufficient.”
(Sacavage Dep. at 82.) Plaintiff added that she "was told by
[Brennan] that if you're out sick, if you' re comng in late, [or]
if sonmething conmes up," that she was to call Brennan. |1d. at
116.

Assumi ng that Plaintiff called Defendant daily, speaking
personally to her supervisor on one occasion and | eavi ng nessages
on Defendant's answering machi ne, and yet was fired, the court
nonet hel ess concludes that the foregoing is insufficient to
create an inference of discrimnatory intent based on Plaintiff's
pregnancy. View ng the evidence in the light nost favorable to
Plaintiff, the court is unable to infer either that other
enpl oyees supervised by Brennan were treated differently, or that
Plaintiff's pregnancy was the reason she was treated | ess
favorably. Piraino, 137 F.3d at 990 (stating that plaintiff nust
show that she was treated | ess favorably than nonpregnant
enpl oyee under identical circunstances, and that pregnancy was
reason she was treated | ess favorably). The court notes that
under Title VII, an enployer is required to "ignore an enpl oyee's
pregnancy, but not her absence fromwork, unless the enployer
over| ooks the conparabl e absences of non-pregnant enpl oyees."

Soreo-Yasher v. First Ofice Managenent , 926 F. Supp. 646, 649

(N.D. Onhio 1996) (citing Troupe v. May Dept. Store Co., 20 F.3d

734, 738 (7th Cir. 1994)). Here, there is neither evidence that
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Plaintiff was treated differently than any nonpregnant enpl oyee
who was simlarly absent fromwork, nor that she was treated
differently because of her pregnancy.

Plaintiff also alleges that an inference of discrimnation
may be nmade because Defendant made no effort to protect her from
t he dust and funes caused by construction in her departnent. The
record shows that in Cctober 1997, Defendant began renovating the
department to which Plaintiff was assigned. (Def.'s Mem of Law
in Supp. of Mot. for Summ J. Ex. C) Because of dust caused by
the construction, Defendant swept and nopped the area daily,
installed HEPA air filters in work areas and tol d enpl oyees who
were bothered by the dust to take breaks as needed for fresh air,
or bring their work to dust free areas at the other end of the
hall. [d. Ex. C {7 14 & 15.

Plaintiff asserts that she presented Defendant with a note
dated February 17, 1998 from her physician stating that Plaintiff
experi enced frequent nausea and "request[ed] that [Plaintiff] be
pl aced in an area that she may not be able to snell funes" for
t he duration of her pregnancy. (Pl.'"s Br. in Qop'n to Def.'s
Mt. for Summ J. Ex. C.) Plaintiff asserts that rather than
nmoving her to a different area to work, Defendant nerely told her
to take breaks for fresh air when she needed to. (Am Conpl.
8; Sacavage Dep. at 145.) Plaintiff asserts that she was treated
unfavorably because when anot her enpl oyee, Dr. Anthony Di Marino's
secretary, Jeanne D Martino, experienced difficulties with dust,

either Dr. D Marino or his secretary purchased and installed a
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HEPA filter near her. (Sacavage Dep. 129-31; Def.'s Reply Br. on
Mt. for Summ J. at 12.)

Def endant asserts that HEPA filters were installed
t hroughout the nedical records room and ot her work areas.
(Def."s Mem of Law in Supp. of Mot. for Summ J. Ex. C 1 14.)
Plaintiff acknow edges that filters were "in a few places" but
contends that, unlike Jeanne D Martino, there was not one "right
next" to her. (Sacavage Dep. at 130.)

It is clear that, under the statute, preferential treatnent
for pregnant enployees is not required. Troupe, 20 F.3d at 738
(stating that "enpl oyers can treat pregnant wonen as badly as

they treat non-pregnant enployees"); Arnstrong v. Flowers Hosp.

Inc., 33 F.3d 1308, 1316-17 (11th Cr. 1994) (stating that
hospital was not required to accommobdate pregnant nurse's
concerns regarding risk to herself and fetus posed by hone health
care treatment of patient with AIDS by rescheduling of nursing
assignnents). The record reveals that at |east one other

enpl oyee worked next to Plaintiff, in the same section of the
building in which Plaintiff worked. (Sacavage Dep. at 49, 51, 59
& 73-74.) The record also shows that, like Plaintiff, al

enpl oyees were told to take breaks for fresh air as needed.
(Def."s Mem of Law in Supp. of Mdt. for Summ J. Ex. C Y 15.)
Further, it is uncontested that D Martino was not noved to a
different area to accommodate her reaction to the dust. (Def.'s
Reply Br. on Mot. for Summ J. at 12-13; Sacavage Dep. at 131.)

The court concludes that Plaintiff has not produced sufficient

10



evidence for a reasonable jury to conclude either that she was
treated differently than other enpl oyees, or that she was treated
differently because of her pregnancy.

Plaintiff also alleges that, in |late February or early
Mar ch, when she expressed concern about working near the
construction, another supervisor stated that "if the baby is born
with two heads, |I'Il make sure she has front page coverage."
(Sacavage Dep. at 49-50.) Assuming that this statenment was nade,
the court finds that, although it was insensitive, it is
i nadequate to show di scrimnati on based on pregnancy. See

Pivirotto v. Innovative Sys., Inc., 191 F. 3d 344, 358-59 (3d Gr.

1999) (stating that supervisor's remark, nade outside context of
enpl oyment deci sion, that wonen are "unreliabl e enpl oyees because
t hey get pregnant and get breast cancer” is insufficient, wthout
nore, to support plaintiff's claimin sex discrimnation case);

Kennedy v. Schoenberqg, Fisher & Newman, Ltd. , 140 F.3d 716, 723

(7th Gr. 1998) (stating that "isol ated coments nust be
cont enpor aneous with the discharge or causally related to the
di schar ge deci si on maki ng process"). ®

Finally, Plaintiff asserts that her supervisors asked her
several tinmes how | ong she would be out for maternity | eave and

t hat she responded "nost |ikely six weeks, maybe eight."

6 Li kewi se, Plaintiff's assertion that another co-worker,
Lisa Ozinkiewicz, told Plaintiff of Dr. DiMarino's all eged desire
to replace Plaintiff is not connected in any way to Plaintiff's
pregnancy. Ozinkiew cz denies that any such conversation
occurred. (Ozinkiewcz Aff. § 6.)
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(Sacavage Dep. at 75.) Plaintiff states that the first tinme she
was asked about maternity |leave, "there wasn't really any
response” when she stated that she would take either six or eight
weeks |leave. 1d. at 153. Plaintiff states that the next tine
she was asked and responded that she would be out for six to

ei ght weeks, her supervisor "just kind of wal ked away." [d. at
153-54. Plaintiff also contends that her supervisors had ordered
a cart for general use by nedical records clerks to transport
files. (Sacavage Dep. at 124-25 & 147.) After Plaintiff |earned
t hat she was pregnant, she asked Brennan when the cart woul d
arrive. 1d. at 125. Plaintiff acknow edges that Brennan call ed
several times in an effort to the secure the cart, but contends
that it did not arrive during the tinme that she worked for
Defendant. 1d. at 154-55. Based on the foregoing, Plaintiff
makes the assertion that her supervisors "seenfed] aggravated" by
her and by the requests she nade because of her pregnancy, and
that, therefore, an inference of discrimnation may be made. |d.
at 147 & 179.7 Viewing the foregoing in the |ight nost favorable
to Plaintiff, the court concludes that no reasonable jury could
find that Plaintiff was treated differently than other enpl oyees,

or that she was discrimnated agai nst because of her pregnancy.

! However, Plaintiff admtted that she "[couldn't] read
[ Brennan's] m nd" and that no statements were nade to her at any
time during her enploynent that suggested that anyone had
anyt hi ng agai nst wonen becom ng pregnant, that pregnant wonen
shoul dn't work or that pregnant workers were unreliable.
(Sacavage Dep. at 121-23 & 165.)
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In conclusion, Plaintiff has presented no evidence that any
ot her enployee, simlarly situated to Plaintiff other than in her
pregnancy, received better treatnent than Plaintiff. Plaintiff
has not shown that Defendant's reason for termnating Plaintiff
was a nere pretext for discrimnation, unworthy of belief.
Plaintiff has presented no evidence of discrimnatory intent to
overcone Defendant's asserted nondi scrimnatory notive. Thus,
“"there is insufficient evidence of intentional discrimnation and
defendant is entitled to judgnent as a matter of |aw " Stoll .

M ssouri Osteopathic Found., 68 F.3d 479 (8th Cr. 1995)

(avail abl e at No. 95-1562, 1995 W. 590443, at **2 (8th Cr. Cct.
6, 1995)) (per curiam (holding that enployee nust submt

evi dence of pretext to avoid summary judgnent). Plaintiff has
failed to "denonstrate the exi stence of evidence of sone

addi tional facts that would allow a jury to find that the
defendant's proffered reason is pretext and that the real reason
for its action was intentional discrimnation.”™ 1d. (citing

Krenik v. County of Le Sueur, 47 F.3d 953, 958-59 (8th Cr.

1995)); Bodenheinmer v. PPG Ind., Inc., 5 F.3d 955, 957 (5th Cir.

1993) (granting sunmary judgnent for enpl oyer where enpl oyee

failed to submt proof of discrimnatory intent); see also Hicks,

509 U.S. at 516 (stating that "a reason cannot be proved to be a

pretext for discrimnation unless it is shown both that the

reason was false and that discrimnation was the real reason").
Thus, the court wll grant Defendant's notion for summary

j udgnent .
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V. CONCLUSI ON

For the reasons set forth above, Defendant's notion for
summary judgnent will be granted.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN L. SACAVAGE : ClVIL ACTI ON
V. :
JEFFERSON UNI VERSI TY PHYSI Cl ANS : NO. 99-3870
ORDER
AND NOW TO WT, this day of June, 2000, upon

consi deration of defendant Jefferson University Physicians'
notion for sunmary judgnent and plaintiff Susan L. Sacavage's
response thereto, IT IS ORDERED that said notion is GRANTED
Judgnent is entered in favor of defendant Jefferson University

Physi ci ans and against plaintiff Susan L. Sacavage on all counts.

LOU S C. BECHTLE, J.



